
 
 

CHARTER TOWNSHIP OF HIGHLAND 
ZONING BOARD OF APPEALS 

December 18, 2013 
 

 
The meeting was called to order at 7:30 p.m.  
 
ROLL CALL:   Margie Brockway, Chairperson  

  Mary Michaels, Secretary 
  Eugene Beach 
  Robert Hoffman 
  David Gerathy 
  Jacob Probe 
   
  Candace Sereno, Recording Secretary 

 
Visitors:     11 
                  
 
Ms. Michaels took the roll call and stated that there was a full board present. Ms. Brockway, 
the Chairperson, welcomed those present and explained the procedure to address the Board. 
Ms. Brockway informed the applicant that four affirmative votes are required to approve a 
motion. 
 
New Business: 
 

1.           CASE NUMBER:                    13-21                                                                        
              COMPLAINT #:                                      NONE                             
              ZONING:                                                 R-3    
              PARCEL #:                                              11-18-451-002     
              PROPERTY ADDRESS:                         2023 Addaleen Dr.     
              APPLICANT:                                          Atty, Korial & Patricia    
              OWNER:                                                 Same    
              ORDINANCE SECTION:                       4.15 (Schedule of Regulations) 
              VARIANCE REQUESTED:                    20 ft. variance for the least side yard 
                                                                                setback from 40 ft. to 20 ft.  
                                                                               This variance is for an in-ground pool. 
                                                                           

 
Discussion from the Applicant:  
 
Mr. Matt Whelan, Builder, 620 N. Milford Rd., Milford, was present representing Korial and 
Patricia Atty, owners of 2023 Addaleen Dr.  Mr. and Mrs. Atty were also present.  Mr. 
Whelan stated that as the builder of the home, they have tried every way possible to stay 
within the building envelope and it is almost impossible to do.  With the configuration of the 
pool and the septic field there is no other place to put the pool. 
 
 
Ms. Brockway read several letters, not in favor of the in-ground pool.  Theresa and Kurt 
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Shepard, 1989 Addaleen Dr. wrote an email to Neil Hirshberg, President of the Homeowners 
Association, stating that they were not in support of the proposed pool and the ultimate fence 
which will encircle the pool.  Another letter from Donald and Carol Borich, 1929 Addaleen 
Drive, stated that they are opposed to the variance request to create an outdoor swimming 
pool.  This letter cited deed restrictions regarding solid or wire fencing and that all structures 
are to be harmonious with other structures built on neighboring properties.  The letter also 
stated that there are no fences and no other swimming pools on the lake front properties.  
There were concerns regarding the syphoning of pool water into Dunham Lake.  A copy of 
the Declaration of Restrictions was presented.  Mr. Neil Hirshberg submitted a letter 
outlining the deed restrictions in Paragraphs 11, 9 and 10 that he feels applies to this variance 
request.   
 
Dr. Korial Atty stated that there was a pool at another house in the neighborhood and another 
home that has a fence in the front of their home.  They simply want to have a pool, a 
beautiful property and cannot understand why there is opposition to this.  
 
Ms. Wanda Giroux, 1815 Addaleen Dr., also expressed confusion about the deed restriction 
and how it applies to swimming pools because her property previously had a mitten-shaped 
swimming pool and it has since been filled in.  She is not opposed to the Atty’s installing an 
in-ground swimming pool. 
 
Mr. Michael Hickcox, 1775 Addaleen Dr., stated that he understands that when the variance 
for the property development was originally granted, the pool was in that site plan and it was 
approved.  Now the pool is being moved from the right of the property to the left of the 
property and there were no objections at the first meeting.  Mr. Hickcox states that in relation 
to the Deed Restrictions, there are no restrictions in these by-laws that prohibit any kind of a 
swimming pool.  He also quoted the fencing restrictions and stated that the fences are not 
prohibited but that they are restricted.  Mr. Hickcox felt that the Atty’s have gone through 
great extent to make sure their property is compliant and now that they have moved the pool 
from one side to the other they are now blind-sided in not being able to install a pool.  Mr. 
Beach explained that the approval of a variance previously granted in regards to this property 
were for a garage and not a pool.   
 
Mr. Neil Hirshberg, 1617 Addaleen Dr., the President of the Homeowners Association 
submitted two more letters, one from Carlton Small, 2097 Addaleen Dr. and Jim and Peg 
Soubly, 2059 Addaleen Dr., which are also opposed to the pool.  Ms. Brockway read the 
letter from the Soubly’s because they are the immediate neighbors of the Atty’s. 
 
Mr. Hirshberg expressed concern of setting a precedent of allowing additional structures such 
as a pool on Dunham Lake. 
 
Mr. Whelan addressed the concern about a green belt around Dunham Lake and stated that 
the proposed salt water pool is 200 ft. from the lake keeping the green belt intact.  And in 
regards to anything being an “eye-sore”, the pool is not visible from the lake.  
 
Ms. Kim Small, 2097 Addaleen Dr., two doors down from the Atty’s, stated that she was 
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present at an association board meeting that the Atty’s received permission from the 
association to take two trees down and then took numerous trees down.  She worries about 
the green belt being affected and with the trees being thinned out, she now can see the lot and 
the proposed pool.  Mr. Whelan explained that the trees that were taken down were dead.  
The property had been vacant for quite some time and the trees taken down needed to be 
removed. 
 
 
Discussion from the Board: 
 
Mr. Hoffman questioned why a deed restriction issue would be in front of the Zoning Board 
of Appeals?  Mr. Beach stated that the applicant is in front of the Zoning Board asking for a 
variance for the pool. The ZBA granted a 20 ft. variance for an attached garage at the widest 
part of the lot, but now the Zoning Board is being asked to extend the 20 ft. variance for a 
pool.  Mr. Beach felt that to grant a variance for a home or structure is one thing, but to grant 
a variance for “amenities” is a whole other thing.  Mr. Beach expressed concern for the 
immediate neighbors due to the noise or the view.  He also stated concern about the volume 
of water in a 20 ft. by 40 ft. pool and how they would discharge that much water.  Ms. 
Brockway questioned deed restrictions and how it affects the Zoning Board.  Mr. Beach 
agreed that the ZBA does not enforce deed restrictions, but the ZBA does need to consider 
the character of the neighborhood and the environmental risks.  He explained that this 
neighborhood has existed and the character has been established and this departs from the 
character of the neighborhood.     
 
Motion: 
 
Mr. Beach moved in Case No. 13-21, parcel #11-18-451-002, owners and applicants, Korial 
and Patricia Atty, from Ordinance Section 4.15 (Schedule of Regulations) to deny a 20 ft. 
variance for the least side yard setback from 40 ft. to 20 ft.  This variance is for an in-ground 
pool.   
 
The following facts and findings are in support of the motion as follows: 
 

• This is an existing lot of record improved with an existing home.  
• The lot is irregular in shape and is a triangular pie-shaped lot, tapering to a point 

down to the shores of Dunham Lake. 
• This lot is substandard in bulk and area. 
• Variances were previously granted in September of 2012 for the purpose of 

constructing the principal dwelling and an attached garage. 
• A previous ZBA meeting, on September 5, 2012, resulted in a denial of a request for 

a detached accessory structure. 
• The applicant is before us this evening requesting a 20 ft. variance from the side yard 

setback for the purpose of constructing an outdoor pool toward the lake shore side of 
the home.   

• A pool stands on slightly different footing than a principal residence and it is not an 
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essential feature of the reasonable use of a single-family lot.   
• Per correspondence presented to the Zoning Board of Appeals, Dunham Lake does 

have some unique natural features and also some unique neighborhood regulations 
intended to preserve its natural character. 

• Although the ZBA is not in the business of enforcing deed restrictions per se, the 
ZBA is free to take note that they do exist and they do contribute to a particular 
neighborhood character. 

• There are concerns that the proposed variance and proposed structure could result in 
altering the essential character of the area in which the property is located. 

• There are also concerns with the respect to the potential for discharge of treated pool 
water.   

 
Mr. Gerathy supported and the motion carried with a roll call vote: Beach-yes; Gerathy-yes; 
Michaels-yes; Probe-yes; Hoffman-yes; Brockway-yes. (6 yes votes) 
 
 

 2.          CASE NUMBER:                    13-22                                                                        
              COMPLAINT #:                                      NONE                             
              ZONING:                                                 R-3    
              PARCEL #:                                              11-02-451-008     
              PROPERTY ADDRESS:                         5291 Bella Dr. (Vacant)     
              APPLICANT:                                          Foster, Andrew    
              OWNER:                                                 Foster, Andrew & Nicole    
              ORDINANCE SECTION:                       4.15 (Schedule of Regulations) 
              VARIANCE REQUESTED:                   34 ft. variance for the front yard 
                                                                                setback from 75 ft. to 41 ft.  

                                                                               This variance is for a detached garage. 
 
Discussion from the Applicant:  
  
Mr. Foster, 12493 Blueberry, Davisburg, was present and explained that the original plan had 
the garage on the west side and the septic field would be on the east side.  They struggled 
with where to put the septic field and they had to put the septic field on the west side of the 
property.  The east side of the property is extremely steep so if the garage was on the bottom 
of the hill you would not be able to back a car out of it.  The building envelope dips into the 
property due to the cul-de-sac.   
 
Discussion from the Board: 
 
Mr. Beach questioned the detached garage in addition to the attached garage.  Mr. Foster 
explained that he would like to do wood working in the detached garage.   
 
Mr. Gerathy explained that he visited the site and there will only be one other home built on 
the cul-de-sac.   
Mr. Beach stated that he felt that a cul-de-sac is on a little different footing than normal 
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frontage in that a cul-de-sac is a utilitarian thing.  If the road were to go straight through it 
would be 75 ft. from the road, it is only caught by the curve and topography.  Also, the whole 
building is not 41 ft. all across the façade.  They are requesting 41 ft. at the nearest point.  
Every other portion of this building is further away than 41 ft. 
 
Motion: 
 
Mr. Hoffman moved in Case No. 13-22, parcel #11-02-451-008, owners and applicants, 
Andrew and Nicole Foster, from Ordinance Section 4.15 (Schedule of Regulations) to grant a 
34 ft. variance for the front yard setback from 75 ft. to 41 ft.  This variance is for a detached 
garage, per plans submitted. 
 
Mr. Beach added the following facts and findings in support of the motion as follows: 
 

• This is an existing lot of record with frontage on a cul-de-sac.  
• The principal structure and its attached garage are 75 ft. or more from all pertinent 

right-of-way lines. 
• Because a portion of the lot includes the radius of the cul-de-sac right-of-way, the 

right-of-way line in the north east portion of the lot is less than would be if Bella were 
a continuous street. 

• The lot does suffer from some rather extreme topography, including wetlands and 
steep slopes in the vicinity of the structures.  

• The request is for a variance at the closest point of the detached structure.  
• There is no indication that this variance will in any way impede the use or enjoyment 

of the adjacent propert owners. 
• The detached garage will be 41 ft. from the closest side yard lot line. 

 
Mr. Probe supported and the motion carried with a roll call vote: Hoffman-yes; Probe-yes; 
Beach-yes; Gerathy-yes; Michaels-yes; Brockway-yes. (6 yes votes) 
 
 
 

3.           CASE NUMBER:                    13-23                                                                        
              COMPLAINT #:                                      NONE                             
              ZONING:                                                 LV    
              PARCEL #:                                              11-12-278-015     
              PROPERTY ADDRESS:                         3991 Woodland Dr.     
              APPLICANT:                                          Carlson, John 
              OWNER:                                                  Carlson, John & Dolly   
              ORDINANCE SECTION:                       9.02 D 
              VARIANCE REQUESTED:                    18 ft. variance for the ordinary 
                                                                                highwater mark from 65 ft. to 47 ft.  

                                                                               This variance is for a 2nd story addition. 
 
 



 
CHARTER TOWNSHIP OF HIGHLAND 
ZONING BOARD OF APPEALS 
December 18, 2013  Page 6 of 7 
 
Discussion from the Applicant:  
  
Mr. Wolfenbarger, 2335 Ridge Rd., White Lake, the builder, was present and wanted to 
clarify that they are only requesting an 18 ft. variance for the second floor addition. The 
footprint of the home will remain the same and the second floor bedroom will be built over 
the four season room.    
 
Discussion from the Board: 
 
Mr. Hoffman stated that he had no problem with the request because it is a typical situation 
that you could not build the whole house without the variance.  Mr. Beach questioned if the 
porch was open or screened in and Mr. Wolfenbarger stated that it was in fact a four season 
room.  Mr. Beach clarified that the 2 ft. cantilever is included in the 18 ft. that they are 
requesting. 
 
Motion: 
 
Mr. Hoffman moved in Case No. 13-23, parcel #11-12-278-015, owners and applicants, John 
and Dolly Carlson, from Ordinance Section 9.02.D to grant an 18 ft. variance for the ordinary 
highwater mark from 65 ft. to 47 ft.  This variance is for a 2nd story addition, per plans 
submitted. 
 
Mr. Beach added the following facts and findings in support of the motions as follows: 
 

• This is an existing lot of record improved with an existing single family home that 
includes a four season room on the lakeshore side.  

• The request is to add a 2nd story addition over the existing single story home with a 
cantilever extending 2 ft. over from the roof. 

• Does not involve any significant change in the existing foot print. 
• Does not involve any side yard variances. 
• Does not involve any substantial encroachment on the lake beyond what currently 

exists. 
• In granting this variance the ZBA relies on the apparent decision by the Zoning 

Administrator that such an addition will not cause the resulting structure to exceed the 
FAR ratio as set forth in the ordinance.  If that interpretation is incorrect, the 
applicant would be held harmless and that any other hearings would be at the 
township’s sole expense.  

 
Mr. Probe supported and the motion carried with a roll call vote: Hoffman-yes; Probe-yes; 
Beach-yes; Gerathy-yes; Michaels-yes; Brockway-yes. (6 yes votes) 
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Minutes: 
 
Ms. Michaels moved to approve the minutes of November 20, 2013 as submitted.  Mr. 
Gerathy supported and the motion carried with a unanimous voice vote (6 yes votes). 
 
Adjournment: 
 
At 8:50 p.m. Ms. Michaels moved to adjourn the meeting.  Mr. Probe supported and the 
motion carried with a unanimous voice vote (6 yes votes). 
 
Respectfully submitted, 
 
 
 
Ms. Mary Michaels, Secretary 
MM/cs 


